STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
CAROLYN E. ALLEN
Petitioner,
VS. Case No. 04-3183

DI AMOND ACADEMY, | NC.,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a formal hearing was held in this case
on March 14 and July 27, 2005, in Qincy, Florida, before D ane
Cl eavi nger, Adm nistrative Law Judge, Division of Adm nistrative
Heari ngs.

APPEARANCES

For Petitioner: Carolyn E. Allen, pro se
39 Pine Tree Lane
Qui ncy, Florida 32351

For Respondent: Valerie E. Janard, Esquire
237 East Washi ngton Street
Qui ncy, Florida 32351

STATEMENT OF THE | SSUE

The issue in this case is whether the Respondent conmtted
unl awf ul enpl oynment acts agai nst Petitioner based on her race in

viol ation of Chapter 760, Florida Statutes (2004).



PRELI M NARY STATEMENT

On August 27, 2003, Petitioner, Carolyn E. Alen, filed a
Charge of Discrimnation with the Florida Commssion on Hunman
Rel ations (FCHR). The Charge of Discrimnation alleged that
Respondent had subjected Petitioner to unlawful enploynent
actions based on her race. Specifically, the Charge of
Di scrimnation alleged that Respondent discrim nated agai nst
Petitioner during her enploynment when an allegedly |ess
qualified, white female was hired for a simlar position at a
hi gher salary than Petitioner and when Respondent allegedly
term nated her enpl oynent.

On July 28, 2004, the (FCHR) filed a Notice of
Determ nation: No Cause. Thereafter, on Septenber 1, 2004,
Petitioner filed a Petition for Relief alleging the sane facts
as contained in her earlier Charge of Discrimnation. The
matter was referred to the Division of Administrative Hearings
for a formal hearing.

At the hearing, Petitioner offered the testinony of eight
wi t nesses and i ntroduced one conposite exhibit into evidence.
Respondent offered the testinony of one w tness and introduced
si x exhibits into evidence.

After the hearing, Petitioner filed a Proposed Recommended
Order on August 9, 2005. Respondent filed a Proposed

Recomended Order on August 10, 2005.



FI NDI NGS OF FACT

1. D anond Acadeny, Inc., is a Florida not-for-profit, tax
exenpt corporation created to operate an education program for
area residents who qualify for such program The Acadeny
provides a famly literacy program conbined with a |licensed
childcare facility. The programis provided to famlies in
poverty and helps famly nenbers inprove their parenting skills,
furt her their educational needs and goals by aiding the parents
wi th conpleting a high school, college or career degree or
certification, and inprove their life skills and famly
condition through help with enploynent, housing, etc. The
children are offered the benefits of a research-based
curriculum stinulation for brain devel opnent, and devel opnent
of social and academ c skills that are needed to attend public
school. Parents interact with their children under the
supervi sion of staff to help inprove their parenting skills and
better understand how to teach their children at hone.

2. The first location of the Acadeny was in Quincy,
Florida. The staff at the Quincy |ocation was black and
Caucasian with the majority of the staff being black. Mst of
the famlies served at the Quincy |ocation were black. 1In early
Spring, 2003 the acadeny opened a second facility in
Chat t ahoochee, Florida. The Chattahoochee | ocation served

nostly Hispanic famlies. Because of the school’s Hispanic



popul ation, there was a need at the Chattahoochee |ocation for
staff that was bi-lingual. Initially, the Chattahoochee

| ocation staff was Hi spanic and Caucasian. Eventually, bl ack
enpl oyees were hired for the Chattahoochee | ocation.

3. Judith Bergantino, who is white, is the founder and
director of the Acadeny at both |ocations. Her daughter-in-I|aw,
Virginia "M ssy" Bergantino, who is also white, was the child
care coordi nator and supervisor at the Chattahoochee | ocation.

4. Salaries at the Acadeny were primarily based on the
| evel of the enploynent sought, the enployee’s experience in
related fields, whether the enployee was tenporary and the
degree of coll ege education achieved by the enpl oyee. Higher
salaries were given to those with college degrees or nearly
conpl eted degrees, or a significant amount of hours in rel evant
fields if the enployee had no degree.

5. The Petitioner, Carolyn E. Allen, was enployed by the
Respondent, D anond Acadeny, Inc., in Decenber 2002 as a
par apr of essi onal /teacher at its Quincy location. At the time of
her hire, Allen had a high school GE. D. a childhood devel opnent
associ ates credential (CDA), and had earned 34 credit hours at
Tal | ahassee Comunity Col |l ege. She was not close to conpleting
a college degree. Allen's starting salary was $15, 000. 00 and
conplied with the Acadeny’s policy on salaries. Sylvia Sanders,

who is black, was Ms. Allen's imedi ate supervisor and received



a salary appropriate for her supervisory role and in conpliance
with the Acadeny’s policy. The evidence did not denonstrate
that Ms. Allen’s salary was based on her race.

6. At the onset of her enploynent with the Acadeny,

Ms. Allen received a docunent titled "Child Care Teachers and
Aides."” The docunent established the Acadeny's high standard of
behavi or, with positive and respectful attitudes expected of its
teachers and aides. A critical requirenent was that each

t eacher/ai de be punctual each norning and stay until the daily
wor k was conpl et ed.

7. In early Decenber 2002, just after Ms. Allen was hired,
Judith Bergantino was at an out-of-town conference on the
federal requirenments governing the even start grant under which
Respondent was operated. During her absence the Quincy |ocation
was short-staffed. M ssy Bergantino was functioning as the
supervi sor at the school. During this time, Ms. Allen becane
angry at M ssy Bergantino, other staff, and parents and children
at the Quincy school. The outburst occurred when Ms. Allen was
told by Mssy Bergantino that she needed to acconpany the
parents and their children off-canpus to the “Born to Read”
Program at the Gadsden County Public Library. The task was
within Ms. Allen’s job description. M. Allen did not feel she
shoul d have to acconpany these famlies. M. Allen put her

finger in the face of Mssy Bergantino and, in a disrespectful



manner, yelled that she would go this tinme, but didn't think it
was her job and that the matter was not over. The out burst
caused M ssy Bergantino to call Judith Bergantino on her cel
phone whil e she was at the conference. Because she could not
resol ve the probl emover the phone, Judith Bergantino cl osed the
school for the day.

8. Upon her return, Judith Bergantino elected to send
Ms. Allen honme with pay for the rest of Decenber, with the
under st andi ng that she would return in January 2003 after M ssy
Bergantino transferred to the Acadeny’s soon-to-be-opened site
i n Chattahoochee. Also, upon her return fromthe conference,
Judith Bergantino informed Ms. Allen that she could not be a
teacher at the Acadeny because the new federal guidelines
required the position of teacher to be filled by soneone with a
col | ege degree or very close to conpleting a college degree.
Therefore, Ms. Allen, with her current credentials, was only
qualified for the paraprofessional position at the Acadeny.

Ms. Allen was upset over the inpact of the guidelines on her
position and potential for future salary increases.

9. In January of 2003, Judith Bergantino hired Karen
Davis, who was white, to work at the Chattahoochee | ocation.
The Chattahoochee staff was hired prior to the school’s opening
to the public so that they could help fix up the building in

whi ch the Acadeny was | ocated. Wen not at the school, staff



were expected to train at hone. The evidence denonstrated that
this altered work schedul e was necessary due to the preparations
required to open the Chattahoochee | ocation. There was no
evidence that the altered work schedul e was noti vated by raci al
consi derati ons.

10. M. Davis was a high school graduate who had conpl eted
130 hours of college credits in the field of crim nol ogy.
Al t hough Ms. Davis did not have a CDA, as Ms. Allen did, she
ot herwi se had an inpressive resune in the area of hel ping
children with special needs such as those served by the Acadeny.
Her community service experience included tutoring with the
Gadsden County Literacy Program Dance Instructor for Special
A ynpi cs; Chief Advisor to the Boy Scouts of Anerica, Explorer
Post 202; Volunteer Medical Director for a | ocal Boy Scout canp;
vol unteer service wth Gadsden Association for Retarded
Citizens, and charter menbership with the Apal achee Ment al
Heal th Advi sory Board. Her resune also reflected that she had
wor ked wi th di sabl ed and orphaned children in Jerusalem In
addi tion, Ms. Davis had six years of experience with the Gadsden
County Sheriff's Departnent as a child abuse investigator and
had a favorable letter of recommendation fromthe Sheriff.

11. Judith Bergantino initially offered Ms. Davis a
starting salary of $15,000.00. M. Davis asked for nore, and

based upon Ms. Davis's substantial past experience and her 130



hours of college credits, Judith Bergantino and Ms. Davis agreed
to a starting salary of $18,000.00. The higher salary was
justified because Ms. Davis had nore than enough hours to have
obt ai ned a col | ege degree and had significant experience in
related fields, including work with people simlar to those
served by the Acadeny. The higher salary, also, conplied with
the Acadeny’s salary policy. The evidence did not denonstrate
that the higher salary was based on the race of M. Davis.

12. Judith Bergantino initially and incorrectly entered
Ms. Davis in the Acadeny’s personnel systemin the position of
teacher with a associate’s degree. The information was not
corrected until this hearing and it cane to Ms. Bergantino's
attention that the information was incorrect. The correction
was not intended to create m sleading information or evidence
for this hearing.

13. On January 27, 2003, Ms. Allen signed a docunent
titled "Terns for Enploynent at D anond Acadeny." This docunent
spel l ed out the three nost inportant characteristics expected of
a staff nenber: a positive and productive manner; know edge of
each nenber's job, including ongoing education; and orientation
of the daily schedules and activities to the requirenents of the
Even Start grant and the Day Care license. By signing this
docunent, Ms. Allen again agreed, anong other things, to cone to

work on tinme and stay until the day's work was conpleted, and to



remain flexible in fulfilling daily tasks, as deternined by the
supervisor. She also agreed to maintain a cheerful, positive

deneanor with the children and adults enrolled in the programto
hel p el evate their self-esteem and the atnosphere of the school.

14. At sone point, Judith Bergantino in discussing the
goal s of the school stated that black famlies in Gadsden County
mai ntai ned a matriarchal way of child rearing with enphasis on
physi cal discipline and yelling. The coment was not directed
at anyone, but was nade to illustrate the type famlies served
by the Acadeny and that the Acadeny policies were oriented
around an opposite approach to parenting. This type statenent
does not appear overtly offensive. The evidence did not
denonstrate the exact words of the statenent. However Ms. Allen
claims she was offended by it, but did not conplain at the tine.
However, only one statenent with equivocal interpretations is
insufficient to establish racial bias on the part of
Ms. Bergantino or the Acadeny.

15. Around March 2003, both Ms. Allen and Ms. Davis
attended a three or four-day training course called "Parents as
Teachers.” The course was held in Chipley, Florida. Al
expenses were paid by the Acadeny. Upon conpletion, M. Allen
was to receive a raise in salary to $18, 000. 00, the sane sal ary
as Ms. Davis. By April 2003, both enpl oyees woul d have been

paid equally and received the sane fringe benefits. M. Allen,



however, did not receive the increased salary because her
enpl oynent ended on April 2, 2003.

16. Around the end of March 2003, Ms. Allen's stepfather
died. M Allen was given several days off by Judith Bergantino
to attend the funeral and be with other famly nenbers. Wile
Ms. Allen was gone, an all-day in-service training was schedul ed
for the staff on March 31. In preparation for the training
Judith Bergantino surveyed Ms. Allen's classroom O ganization
in the classroom with everything in its place, was required of
all classroom personnel. Judith Bergantino was di snayed to see
toys and puzzle pieces scattered around the room which appeared
to be unplanned and in disarray. In the course of the training,
the instructor nade reconmendations for a better room
arrangenent for Ms. Allen's classroom and reorgani zed the room
according to her recommendati ons.

17. Ms. Allen returned to work on April 1, 2003.

Ms. Allen stood in the doorway of her classroom noted the
changes, threw her hands up and said, "Ch, no! | can't take
this, what happened to this roon?" She left with her things and
did not return to work that day or call her supervisor. The
school was left short-staffed and Ms. Sanders had to fill in for
Ms. Allen. Understandably, Ms. Bergantino was very irritated at
Ms. Allen's behavior and did not wish Ms. Allen to return to

wor K.

10



18. The followi ng day, Ms. Allen did not return to work.
By that time, Judith Bergantino had drafted a letter to
Ms. Allen noting that Sylvia Sanders had reported to her that
Ms. Allen had quit her position at the Academy. The letter
requested Ms. Allen return the benefits check she had received
for the nonth of April 2003.

19. Later in the day, Ms. Allen called Judith Berganti no.
Ms. Allen was clearly distraught over her step-father's death
and the reconfiguration of her classroom M. Bergantino felt
that Ms. Allen was too enotional to be working with smal
children, and advised her to take sone tine off from enpl oynent
to get professional help and heal. Wwen Ms. Allen realized
Ms. Bergantino was not going to rehire her, she becane very
upset and said, "You nean |'mfired? This ain't over yet!"
None of these facts denonstrate that Ms. Al len was term nated
based on her race.

20. The Acadeny al so enpl oyed Latarsha Seynore as a
par aprof essional. M. Seynore is black, and who, at the tinme of
her enpl oynent had conpl eted nursing school, but had not taken
her |icensure exam nation in nursing. She needed to earn inconme
during the summer and nmade it clear that her enploynent was
tenporary until she could pursue her desired career as a nurse.
Ms. Seynore's enploynment circunstances were not simlar to

Petitioner's enploynent circunstances; because she was

11



tenmporary, her salary was $15,000.00. Again, the difference in
sal ary was reasonabl e because she was tenporary. The salary,
al so conplied with the Acadeny’s salary policy.

21. Although Ms. Allen conplained that blacks were
segregated at the Quincy |ocation and not permtted to work at
t he Chattahoochee | ocation, the evidence did not denonstrate
that either site’ s enploynent decisions were based on race.
| ndeed, Ms. Allen’s conplaint ignores the fact that the Quincy
| ocation had a racially-mxed staff. As evidence for her
assertion Ms. Allen testified about Andrea McNeil, a black co-
wor ker in Quincy who wanted to transfer to Chattahoochee, but
was initially denied. M. MNeil's transfer was initially
deni ed because of difficulties she had had working with M ssy
Bergantino, the supervisor of the Chattahoochee site. After M.
McNeil also had a confrontation with Sylvia Sanders, her
supervi sor in Quincy, Judith Bergantino tal ked to her daughter-
i n-law about the situation. M. MNeil was transferred to
Chat t ahoochee. Additionally, Ms. McNeil had al so been a client
of the Acadeny and throughout her tinme there had received
financial aid fromthe Acadeny, conpleted her high schoo
education with Acadeny help and al so received transportation
help fromthe Acadeny. M. MNeil did not conplain about
initially not being transferred as she desired. She did not

feel such action was racially notivated. Petitioner never

12



requested and did not desire to transfer to the Chattahoochee
| ocation. Eventually, by January 2004, two bl ack enpl oyees had
been hired at the Chattahoochee | ocation.

CONCLUSI ONS OF LAW

22. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter under
Sections 120.57 and 120.60, Florida Statutes (2004), and Section
760. 11, Florida Statutes (2004).

23. Respondent is an enployer wthin the nmeaning of the
Florida Cvil Rights Act of 1992, as anended, and Title VIl of
the CGvil R ghts Act of 1964, as anended.

24. Pursuant to the fornula established in Texas

Departnent of Community Affairs v. Burdine, 450 U S. 248, 101

S.CT. 1089, 67 L. ED. 2d 207 (1981), Petitioner has the initia

burden of establishing a prima facie case of intentiona

di scrim nation, which once established raises a presunption that
t he enpl oyer discrimnated agai nst the enpl oyee.

25. |If the presunption arises, the burden shifts to the
enpl oyer to present sufficient evidence to raise a genuine issue
of fact as to whether the enpl oyer discrimnated agai nst the
enpl oyee. The enployer may do this by stating a |legitimate,
non-di scri mnatory reason for the enploynent decision. |[If the
enpl oyer satisfies its burden, the enpl oyee nust then persuade

the fact-finder that the proffered reason was a pretext for

13



intentional discrimnation. Said another way, the enployee nust
show directly that a discrimnatory reason, nore likely than
not, notivated the enpl oynent decision, or indirectly by show ng
that the proffered reason is not worthy of belief.

26. In this case, Ms. Allen's evidence failed to establish

a prima faci e case that she was term nated by Respondent because

of Ms. Allen's race. |Instead, the evidence denonstrated that
Ms. Allen wal ked off her job leaving the facility short-staffed
and violated the terns of her enpl oynent.

27. Although Ms. Allen also argued that the Acadeny
di scrim nated agai nst her when it hired Karen Davis, a white
femal e who did not possess a CDA credential, for $3,000.00 nore
than Ms. Allen, a conparison of the two enpl oyees reflects that
Ms. Davis had earned substantially nore college credits than
Ms. Allen and had an inpressive breadth of experience in working
with children as well as adults. Moreover, by the tine
Ms. Allen wal ked off the job, both enpl oyees woul d have earned
t he sane annual salary and benefits.

28. Ms. Allen also failed to provide substantial evidence
that she was discrimnated against with regard to her |ocation
of enployment. M. Allen admtted that, after she was hired by
Respondent at the Quincy |ocation, she never applied for a
transfer to the Chattahoochee |ocation. Wile there were

primarily bl ack enpl oyees at the Quincy |ocation when Ms. Allen

14



wor ked there, the staff was still racially diverse. |ndeed, the
racial m x at Chattahoochee has since changed to include bl ack
enpl oyees.

29. M. Allen also failed to make a prinma facie case that

remar ks by Judith Bergantino created an intimdating, hostile or
of fensive work environnent. The policies of D anond Acadeny
forbid corporal punishment of children or disciplining them by
scream ng at themor snatching themaround. Wile Judith
Berganti no nay have commented to a group of enpl oyees that
included Ms. Allen about her observations of the |ocal black
matriarchal nentality, she did not include Ms. Allen in that
stereotype. Moreover, one out of context, equivocal statenent
does not denonstrate racial bias.

30. Finally, even assumng that Ms. Allen established a

prima facie case of discrimnation, all of the actions taken by

Respondent had a reasonabl e, non-discrimnatory basis. None of
t he Respondent’s reasons were shown to be a pretext for racially
notivated activity. Therefore, the Petition for Relief should
be di sm ssed.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is reconmmended that the Petition for Relief be

di sm ssed.
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DONE AND ENTERED this 3rd day of Cctober, 2005, in

Tal | ahassee, Leon County, Flori da.

DI ANE CLEAVI NGER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the
D vision of Adm nistrative Hearings
this 3rd day of COctober, 2005.

COPI ES FURNI SHED,

Carolyn E. Allen
39 Pine Tree Lane
Qui ncy, Florida 32351

Judith Bergantino, Director
Di anond Acadeny, Inc.

100 Sout h Madi son Street
Quincy, Florida 32351

Valerie E. Janard, Esquire
237 East Washington Street
Quincy, Florida 32351

Ceci| Howard, General Counsel

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssion on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recormended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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